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122 NOTES 

denied to a school established by funds provided by the will of 
a citizen, because the governing board consisted of trustees 
appointed by the will. 

Thus the distinction is one in kind, and not in degree; the 
public benefit must be clear, direct and unmistakable; no 
amount of incidental advantage to the community will avail. It 
would seem, therefore, that even viewing this as an association 
largely educational in its nature, and approaching the criticism 
of the statute on general principles of common law, thus laying 
aside the anomalous ruling of The People v. Salem, its consti- 
tutionality could not be sustained. It is most obviously special 
legislation in favor of a limited group of individuals, and al- 
though the group is capable of enlargement, the object to be 
attained is not. "The right to tax depends on the ultimate use, 
purpose and object for which the fund is raised, and not on the 
nature or character of the person or corporation whose inter- 
mediate agency is to be used in applying it." " 



Doctrine of Price v. Neal; Effect of Indorsement by 

Holder. 

The doctrine of Price v. Neal 1 to the effect that the drawee 
of a bill of exchange or check of which the drawer's signature 
is forged cannot recover the money paid by him to the holder 
is well established. To this doctrine, however, there are excep- 
tions, which unfortunately stand on more precarious footing, 
and are more uncertain in their applications. In general, these 
exceptions arise out of negligence or bad faith on the part of 
the holder. Thus, where by custom a duty of precaution is 
thrown upon a collecting bank which it neglects, 2 or where the 
circumstances are such as to put the holder on suspicion and he 
fails to exercise due diligence, 3 the case is taken outside the 
general rule. It has been held that a further exception exists 
where the instrument is endorsed by the holder, on the ground 
that the signature amounts to a guaranty of genuineness. 

The recent case of Williamsburgh Trust Co. v. Turn Suden, 
120 N. Y. App. Div. 518, sanctions this view. The idea that the 



"Sharpless v. Mayor of Philadelphia, 21 Pa., 168 (1853). 
'3 Burr, 1354. 

'Ellis v. Ohio Ins. Co., 4 Ohio, 628. 

*Not. Bank of N. America v. Bangs, 106 Mass., 441 ; Rouvant v. San 
Antonio Nat. Bank, 63 Tex., 612. 
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signature of the holder is a warranty of the genuineness of the 
note seems to arise from a misunderstanding of the purpose of 
the signature. Manifestly it is not an indorsement in any 
proper sense, for that term applies only to an instrument which 
has not yet come to maturity. 4 Nor can it be a guaranty, for to 
hold so is to disregard the common understanding of the effect 
of the signature, which is that it is a receipt. 5 "One of the best 
receipts is the placing on the back of the bill the name of the 
person who has received payment of it."* An illustration will 
serve to refute the idea that the signature is anything but a 
receipt; surely it would not be contended that a drawee who 
had paid out funds to a greater amount than the drawee's ac- 
count, could recover the money on the ground that the payee's 
signature amounted to a guaranty that the drawer was in funds. 
Moreover, if the signature be an indorsement, then because by 
custom the holder places his signature upon the check, the doc- 
trine of Price v. Neal is virtually "excepted out of existence." 

While the view that the signature is a guaranty is not without 
judicial sanction, 7 it is submitted that almost without exception 
the cases usually cited by text-writers do not really substantiate 
this proposition. There are generally in these cases either neg- 
ligence on the part of the holder at the time of taking the instru- 
ment, 8 or knowledge of suspicious facts at the time of receiving 
the money. 9 Moreover, if the opinions in these cases are read 
as a whole they will be found not to support the doctrine that 
the signature per se enables the drawee to recover, but merely 
that the signature "is a fact that tends to show that the appellee 
(the drawee) was guilty of no negligence in paying the 
check," 10 and thus is important only "where the indorsement is 
made under circumstances which establish or impute negligence 
to the indorser." 11 

It is submitted further that the force of the recent case is 



'Daniel on Negot. Ins., (5th Ed.), 666. 

s Story on Prom. Notes, (7th Ed.), 526, note 5; Chitty on Bills 
(1st Ed.), 157 (1709). 

'Keene v. Beard, 8 C. B. N. S. 372, 382. 

'First Nat. Bank v. First Nat. Bank, 4 Ind. App., 355. 

"Nat. Bank v. Bangs (supra) ; Danvers v. Salem Bank, 151 Mass., 
280, at 283. 

'Rouvant v. Bank (supra). 

"First Nat. Bank of Quincy v. Richer, 71 III., 439; Nat. Bank v. 
Bangs (supra), at 445, intimating that had the holder been without 
fault, recovery would have been refused. 

"People's Nat. Bank v. Franklin Bank, 88 Tenn., 299, at 306. 
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weakened by the fact that the court seems in part to have rested 
its decision on the fact that the holder was also the payee. Even 
this ground, however, seems questionable, for while in many 
instances the equity of the payee-holder may be inferior to that 
of the holder who is not a payee, this cannot be stated as an 
inflexible legal principle. Thus, while it is true that where the 
check is negotiated to the payee by a stranger, there is some- 
thing suspicious in the very nature of the transaction, 12 there 
would be nothing to put the payee on guard where the check 
was presented by an agent of the drawer and paid to the draw- 
er's use. 

The case is also of interest to the student of the doctrine of 
Price v. Neal in that it suggests that where the holder has cus- 
tomarily cashed checks for the drawer, he is held to a knowl- 
edge of the drawer's signature and cannot shift that duty to the 
drawee. 



The Liability of a Charity. for the Negligence of its 

Servants. 

In the case of Tozeland v. Guardians of the Poor of the West 
Ham Union, 1 the question of the liability of a charity for the 
negligence of its servants came before the Court of King's 
Bench on appeal. The facts were as follows : The plaintiff, an 
inmate of a workhouse and recipient of poor law relief, was 
directed to assist at the installation of electric lights in the 
infirmary under the management of one Byers, the resident elec- 
trician. By the English poor law paupers who refused to work 
when assigned to a job could be brought before a magistrate 
and committed to jail. At the direction of Byers the plaintiff 
mounted a scaffold which, being insecurely constructed through 
the negligence of the electrician, collapsed, injuring the plain- 
tiff, who then sued the guardians of the local union for dam- 
ages. On appeal, a verdict in favor of the plaintiff was reversed 
on the ground that the plaintiff in entering the workhouse as an 
inmate assumed the risk of negligence on the part of the guar- 
dians and their employees, or, at least, that the union owed no 
duty of care to him and hence he could not recover. 

Though the rule that one who takes advantage of the benefits 
offered by a public or private charity cannot recover against it 



"Nat. Bank v. Bangs (supra), 445. 
'L. R. (1907), 1 K. B., 920. 



